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SUMDBMARY

Valor Teleconmuunicatans of Texus, L1, ("Valor™) requests o winver of Section 34,308
of the Commission’s Rules to permit Valor o receive high-cost loop support based on the
average cost of s lines effective January 1, 2004, Valor 1s a mid-size independent incumbent
local exchange carrier formed through the year 2000 purchase of approximately 315,000 rural
fines from GVE. Teis centified ws o rural welephone canipany under the FCC's Rudes and receives
support under the FCC's moditied embedded cost mechanisim. Although Valor's universal
service support was capped at the ume of purchase, Valor's unique circumstances and
Commission precedent now justily modification of that cap. Thercfore, Valor requests that the
cap be removed go that it may receive suppart based upon its actu] Texas loop costs on an equal
loounyg with other rural carriors.

Valor faces unique circumstanees justifying the waiver.  Ttinherited @ highly depreciated
network from GTE that has required, and will continue to require, substantial capital
expenditures in order to assure quality basic services 10 its rural customers. Valor's funding
needs have been further exuacerbared by the incurrence of extraordinwy and substaniial capital
expenditires nthe past twa vears. In 2001, Vilor's average loop cost was $314.89, well above
the nationad benchnurk average. Yel, Valor's current universal service suppon Jevels of
approximately $71,000 per month in Texas are insuthicicnt to meet the costs of providing service
because Section §4.3035 limils Valor 1o the amounts of support for which GTE was eligible at the
time ol ransler in 2000,

Gram of the waiver will serve the public interest for four reasons. First, it provides Valor
with suificient explicit universal service support o naintain quality, alfordable local service and

madernize (LS infrastruciure in its rural service arga. Second, grant ot the waiver witl bencelit all
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cuastomers in Valor's service wrea regardless ol carsier, as the additional support will be portable
to all competing ehigible telecommunications canviers under the Comnussion’s rules. “I'lind,
grant of the waiver will also serve the ohjectives of Sectian 706 of the Cammunications Act, by
enabling Valor o invest in a network capable of providing advanced scivices 1o its rural
customers. Faurth, the grant of relief requested here will have only a minimal impact on
universal service high cost funds.

The waiver is cansistent with prior Comnmnission ducisions to remove similar aniversal
service caps on other rueal carners Mter theee years, The FCC has previously recognized thal
such caps should be removed once they have served their pumose, because they could hinder
carricrs” incentive and ability 1o extend and upgricle service o customers n rural u.re:lls. Recause
Valor's purchuse price was o nurket-based price reflecting the amaunt of support for the
exchanges under (GTE's ownership, Section 34.308 has served its purpose of ensuring thut GUE
dig not arti Geially inflie the purchase price in anncipation of Malor’s potential receipt af
increased support alter the sule. Since the purpose of the cap has been served, no reason exists o
hinder Valor's ability to continue investment in its network imd provide improved services to
rural customers.

Becanse Valor's unique chreumstances make the additional funding particularly urgent,
Valor respect (ully iequests that the Connnission act upan this petition by September 30, 2003, in

order to permit Vidor to qualily for the additional funding heginaing m Januury 2004,

tJ
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the mutier of
Vilor Telecommunications of Texas, L.P. WCB Docker No. 03-

Petition for Waiver of Section 344,303
Of ithe Cammission’s Rules

R U VSUL N

PETTTION FOR WAIVER OF SECTION 54,305

Valor Telecommunications of Texas, L.P. (*Valor™), pursuant to Section 1.3 of the
Federal Communications Commission™s ("FCC™ or "Commission™) Rules,’ hereby requests o
waiver of Section 54,305 of the Commission's Rules to permit Valor o reccive high-cost lonp
support effcetive Tanuary 1, 2004, hased on the average ¢ost of its lines as {iled by the Compuny
with the National Exchange Carricr Association (NECA) in July 2003.% Grant of the waiver will
serve thie public interest by providing Valor with sufficient explicit wiversal service suppart o
maintain quality, aitordable loval service in its mostly rural service arcas, and needed funds
essentinl 10 madernizing its infrustruciure i Texas, Furthermore, the requesied relief s
cemsistont with Cemgission precedent remaoving similar untversal senvice Tunding caps on rural
comnpanies such as Valor after i period of three years. Because Valor fiuces unique
circumstimees that justify the waiver and muke the requested rehiet particukirly urgent, Valor
respeetiully requests that the Conunission act upen this petition by Seplember 30, 2003, in order
10 permii Valor 1o qualily for the additional funding hegining in January 2004,

‘ 47 CF.R.§ 1.3,

: 47 C.TF.R. § 54.305.
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I INTRODUCTION AND BACKGROUND

Valor's paronl, Valor Tolecommunications Southwest, L1.C, i< 0 niud-size incumbeat
tocal exchange carrier (“ILEC") formed through the purchase of approximately 530,000 rural
lings from GTE Southwest, Inc. (now Verizon) (*GTE") in 2000. Valor Telecommunications
Southwest. L1.C provides service 1o mieal and small urban communities in Arkansas, Texas,
Oklahoma, and New Mexico. The company’s interstate access service prices are regulated under
the FCC's price cap rules,

In Texas, Valar purchased approximately 315,000 lines in 197 exchanges formerly
owned by GTE. These ines were removed from GTE's wo Texas study areas and consohidated
into a newly-created sudy arca tor Valor,? Valor is certified as o rural telephone compauny under
the Comnussian’s rules, and s average loop cost ($314.89 in 2001) is comparable to that of
other rurad carriers and well ubove the ninional benchmark average.t Valor has made substantial
investments in the netwark acquired rom GTE, which has enabled the company to bring and
maintiin quahty voice and data services to its ‘Texas customers at affordable rates. However,
adiditional investment is needed to conlinye to bring such services 10 all of s rural custoimers.

To help fund infrastructure needs and-improvetnents, Valor requests that the Commission

waijve Seelion 54,305 o permit the company (o receive a level of universal service support that

3 Valor Telecomnnenications of Texas, LP and GTE Southwest Incarporated (Joint Petition
Jor Waiver of the Definition of “Studv Areq” Contained in the Purt 36 Appendix-Glossary of the
Commission s Rules), 18 FCC Red 13816 (Acce. Pol. Div. 2000) (Order) (" Valor Study Arca
Waiver Order”). Valor's Texas study area includes one exchange that is physically located on
the Arkansas side of Texurkana. Jf, 15 FCC Red at 15819, % 6. In 2002, Valor
Teleconununications, LLC acquired Kerrville Communications Corporation, whose wholly-
awned subsidiary Kerrville Telophone, LE serves o separate study ared i Texas, Kenville

| elephone, LP operates subject to the Commniission’s tate-of=retum rukes and s not a subjeet of
this waiver petition. See Felor Tefecommoneationy, LLC Petition jor Waiver of Scetion 61.41 of
the Commission s Rules, V7T FCC Red 253344 (Wir. Com. Bur, 2002) (Memorandum Opinien and
Order).

! Universal Service Fund Data: NECA Study Results, 2001 Report, available ar
<hmp/iwww fee.gov/web/fawd/neca bom e,
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mare accurately reflects the present costs of providing service (i.e. based on the average cast of
its lines). Scction $4.305 currentty limits Valor's universal service supporl 1o the per-line
support levels to which its exchanges were entitled under GTE's ownership, when the exchanges
were part of larger study areas containing substontial numbers of low-cost, wrban lines.” Thus,
Valor simply sceks to be pluced on an equal footing with other rural carniers, which receive
support based on the acwual cost of thetr lines, Remaoval of the cap 1s necessary because neither
“safety valve” nor “salcty net” relief1s aviulable 1o address current neads due o circumstances
surrounding the tiest year ol operation tur Valor's Texas exchanges.” As demonsiraied below,
watver of Sceetion 34.305)s [ully supported by Commission precedent, justified by Valor's
unigue crrcumstances, and will serve the public interest.

I1. WAIVER OF SECTION 54.305 1S CONSISTENT WITH COMNMIISSION
PRECEDENT LIMITING TIE DURATION OF INDIVIDUAL COMPANY CAPS ON
HIGH-COST LOOP SUPPORT

Afier freezing study arca boundaries in 1984, the FCC begun imposing o cap on the
amount of high-cost loop support that could be received for exchanges purchased subject o a
study arca wuiver, The Comnussion was concerned about the potentially adverse impact on the

high-cost loop suppart mechanism Uit could oceur il a low-cast carrivr sold high-cost

? Valor acquired lines from both of GTL's Texas swdy areas. Support ror lines purchased
from GTE's Comel Texas study area was capped at approximately $71.000. GTE did not
receive USF support in its sccond study area m 2000, Of Valor’s 197 exchanges, 92 were
located in this seeond study arey, ind thus currently da not reccive any support. Ol those 92
exchanges, 64 lave tewer that 1000 lines.

¢ Valor acquired the Texas exchanges from GTE/Verizon on Seplember 1, 2000, “Sulety
net” support is not available for acquired exchanges under the Comimnission’s Rules. 47 C.J.R.
§30.605. For “safety valve" adjustments, Valor would be required 1o use 2001, the tirst calendar
year after the transfer of the exchonges, as its “index year.” Because Valor incurred
extraordinarily high expenses in ins lirst calendar year of operation, see Seetion LA infra, any
“safety valve” support using 20071 as the index vear will not accurately reflect the level of
inveatmeni required W modernize and upgrade the nerwork acquired Trom GTE,

e
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exchunges, because the acquirtng corrier could substantially ncrease s support without a
carresponding reduction in the low-cost, selling carier's support.

Tiually, the Commission imipased the caps on a case by case basis. Specifically, the
ageney sranted study aren witlvers subject 1o the condition that, absent explicit approval from the
Comtnon Carvier Borcau, the annwad lagh-cast loop support provided o the acquinng ¢anier's
study urea could nur exceed the wimounts specitied in the carrier’s study arca waiver petition.
These caps addressed the agency’s concen Lhat carriers could otherwise initially underestimate
the potential effcet on the high-cost loop support mechanism in arder to increase the chunces for
a waiver, then revise the cost faures upward once the waiver was prantesd and thereby
substantinlly imerease the high-cost loap suppaort recaved.”

When the FCC began the ansition 1o providing universal seivice support based on a
farward-looking economic cost methadology in 1997, the agency becumie concerned that
“potential universal service support payments may influence unduly a carrier’s decision 1o
purchase vxchanges " The apency seught o ensure tha a selling carrier would not “astilicially
plate™ the price atan exchange m anticipation of the buyer's receipt of increased universal

service support as avesult of the transfer.” I order 1o discourage carriers from placing such

! See Petitions for Waiver and Reconsideration Concerning Section 36.6711, 36.612,

G A1ei2), 69 GO, 69 2 ep ! 1) and the Dorininon of "Suuly Arca” Comtained in Part 36

Appentiv-Gloxsary of the Contussion’s Rules Filed by Copper Valley Telepheone, Ine., et al.,
1999 FCC LEXIS 4381, DA 949-18435, 4 4 (Com. Car. Bur. 1999) (Memaorincum Opinion and
Otder on Reconsideration) (1909 Cap Remaoval Orvder™),

' Federal-Siare oot Boord on Universal Service, 12 FCC Red 8776, 8942 (1937) (Repont
and Order); us corrected by Federal-Staie Jownt Board an Universal Service, 12 FCC Red 8776
(1997), affirmed in part, reversed in part and remanded in pare sub nom., Texas Office of Public
Leiliny Counsel v, FCC IRIT.2d 393 (Sth Cir 1999}

! L ar S987.43,

FBig
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“unteasonable™' reliance upon potential universal service support in making a purchnse
decision, the Commission adopted Section 54.303, which states:

A carrier that acquires telephone exchanges from an unaffilisted carrier shall receive

universal service supporn for the acquired exchanges at the same per-line support levels

for which those exchanges were cligible prior (o the transfer of the exchanges.''

The Commission has recognized, however, that capping high-cost loap support for a
Omued time is sufficient to accomplish the goals of Section §4.3035, In 1999 and 2000, the FCC
removed all individual company cups on high-vost loop suppart imposed as i part of study urea
waivers prior (o the enactment ol section 54 3038, and based high-cost loop suppor for those
companics on the actual, average cost of nes on a going-forward basis."”” The Commission
recognized that three years was sulficient for the caps 1o serve their purpose of preventing
carmiers from underestintuling the elfect of the transfer of exchanges on the high-cost loop
suppert mechanism immediately following the transfer.'? The FCC also recagnized that eaps of

unlimited duration could hinder the camiers’ “incentive and abilily to extend service to
previously unserved arcas, as well as lo upgrade service 1o their existing customers.” 4 The

Commission noted that the campanics' cost estimates for upgrading the uequired exclumges,

althaugh reasonablie at the time of purchase, might no longer accurately reflect such costs three

1 Jd. a1 8942,

' 47 C.F.R. S 54,308,

12 {999 Cup Removal Order; Aecent Communications, Ine, of al, Peritions for Waiver

Concerniny the Definition of “Stuehy Aree” Contained in Part 36 Appendix-Glossary of the
Commission's Rules, 15 FCC Red 23491 (Com. Car. Bur. 2000) (Order) (2000 Cap Rempval
Order™).

‘-‘ Id. 15 FCC Red at 23499, Y 10,

14 1999 Cap Removal Order 4 10.
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years lnter.'™ "Thus, snee the caps bad served their pumpase, the agency sinv 1o need ta funther
limit the ability of cariers 1o reccive support for rural investiments bused on the actual, average
cost of their tines. ™"

This precedent should be applicd w Vilor 1o remove its universal service cap for the
same reasons. [rst, Valor's universal service cap under Section 54.305 hus served its purpose of
ensuring that the selling carnier (GUE) did not anificially inflate the price af exchanges in
anucipatian ol Valor's receipt of increased aniversal service support as a result of the transfer.
Indeed, Vulor's purchase price was g market-based price that, ar most, reflected GTE's 1998
{evels of universal service support (the most current data available in September 1999 when
Valorand GTE executed their Asset Parchase Agreement [or Texas), rather than any anticipated
increase in such support afier the sale, Second, the granting of a waiver now will not undermine
the intended purpoase of Rule 34305 Vhe prospeet ol a potential increase in USE support three
years after o transaction 16 both 100 speculutive and (oo remote as 10 hiave any impact on the
future purchise prices of exchanges, particularly considering the unique facts and circumstances
al this petition. Finally, imposing the cap on Valor in perpetuity will significantly hinder Valor’s

“incentive and abilny™ 1o "upgrade servace to is) existing customers™ by denying it the support

———

s 2000 Cap Remaoval Order, 153 FCC Red at 23499, 19,

' The Cap Removal Orders  and this Patition — can thesefore be disunguished from
instances in which « company sought, al the time of sale, a study area waiver and a congurrent
wiiver of Seetion $4.305. See, ey, Matter of Federal-State Joint Board on Universal Serviee;
Rlackduck Telcphone Company and Arvig Telephone Company; Joim Petitian for Waiver of the
Defivivion of " Stdy drca ™ Contained in the Part 36, Appendix-Clossary of the Commission's
Rudos and Redated Wanver af Scenion 34 303 of the Commission s Rudes, DA G2-3368, 2002 IFCC
LEXIS G495 (Diee. 5, 200823 tOrdery. Tnosuch eases, waiver may he demed because concerns
regarding the impact ol Section 34,303 on ruval investment must be hakinced apgunst the
abyective ol Secuion 54.303, which is 1o prevent mlation of the sale price of exchanges based
upan anticipated increases in hiph-cost loop support, However, where the ohjective of Section
54.308 has been fully served - as i the Cap Removal Orders and in this cuse - no countervinhing
reason exists o hinder a carner's ability 1o imvest in upgrading service to ruril customers.

O
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1t needs 1o invest in its high cost rovad indrastructure, The FCC has noted that Section 54,305
could deter investment in rural networks because it can prevent the acquining carrier from
“receiving an amownt of support related to the costs of providing supported services in the
transferred exchange.”'” In remaving the caps in 1999 and 2000, the ugency recognized that its
action would increase the subject carriers” incentive and ability to upgrade their networks,
Like many ol those companies, Valor's cureent costs for upgrading its nexwork are much higher
than rcasonably amicipated a e ume ol purchase; and like those compuacs, Valor simply
secks 1o be put an an equal footing with other rural carriers and to receive support based on the
actual eost ar i ines. Althongh “saftey vadve™ support would normatly be avairluble in this
circumstitnee, such support, in Valor's case, will nol "reasonably HNH'O.\'.il!li’llCH“m the level of
investmenl needed due 1 (s unigue circumstances (as further described in Scction LA below).
Thus, removing the cap is the only method of enabling Valor 1o reeeive an amount of support
that more accurately reflects the casts of providing supported serviees, amd o upgrade is
network (o pravide improved services 1o ils rural custonicrs,
[II.  WAIER OF SECTION 54,305 WIL.L SUPPORT YALOR'S
IMPLEMENTATION OF NETWORK UPGRADES TO I'TS RURAL CUSTOMERS AND
IS THEREFORE IN THE PUBLIC INTEREST

Under section 1.3 of'the Conmussion’s Rules, any provision of the rules may he waived
i1 good cause” is shown, The Conunission may exercise its discretion ta waive a rule where the

particalar facts muke sct complinnee inconsistent with the public interest 1 applied to the

1 FederalState Joint Board on Universal Serviee, 15 FCC Red 244232, 24432 n. (7 (2000)
(Thirteenth Report and Order and Further Notice of Propoesed Rulemaking).

18 1990 Cap Removal Qrder, § 10,
t Federal State Joint Board on taiversal Nevvice; Multi-Association Group (MAG) Plan

Jor Regudanion of Interstase Scrvices of Non-Price Cap Inciimbent Local Excliange Carviers and
imterchange Carriers, 16 FCC 11244 VI280 (2001 ) CRYF Order ™).




A4-30-B3 12:43 WILEY: REIN, & FIELDING » 2825300518 NO. 776

petitioner and when the rehiel reguesied would not underming the pahicy ohjective of the rule in
. KTt . . . . ~ .

question.”™ The petiitoner inust demansirate that, in view of unique or unusual factual

circumstances, application of the rule(s) would be inequitable, uncduly burdensome, or contrary

lo the public interest*' As demonsirated below, Vidor has met this standard for the relief

requesied.
A Valor Faces Unigoe Circumstances Justifying a Waiver

Valor {aees a combinalion of unique eircumstanees that make removal of its universal

service cap panticularly urgent:

o Valor's network is highty depreciated and requires substantial modernization to
provide quality vaice and advanced services,

o Valor faces ligher costs than most price cap LECs because it serves averwhelmingly

rural hines.

v Since beginming operalons i 2000, Valor has meurred substiuntial cupital
cxpenditures 1 pan due w circumstances beyond its control.

s Valor's curvent universal service cap does not aceurately retlect the average cost of
the lines at the time of vanster due 1o extraordinary cost rednctions by GTE in 1999,

o Safetv valve support will pot accurately retlect the level ot invesunent required 1o
mademize and uparade the petwork acquired tfrom GTIE

First, the network Valor acquired trom GTE requires substantial modernization o
improve the quality ol voice serviee and o become fully capable of providing access to data
sarvices, both narrowband and braadband. Like other large incumbent LECs, GTE had
historically focused its investment in urhan areas. The rural lines sold to Valor reflected GT'E's

“underinvestment in rral relephone plane betore divestitares, ., diiving home the difterence in

" WAIT Rudio v, FCC, 38 F 20 1183(D.C. Cir 1969), eevr. demed, 409 ULS, 1027 (1972)
(" WAIT Raedic™y, Novthease Cothdar Telpphone Coow FCC 897 1.2d 1164, 1100 (D.C.Cur.
1990).

2 WALT Radio, 418 F.2d a1 1189,

Fal4
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the piant retained by GTHE and the plan that is sold.™ Although GTE transferred approximarely
16% of its Texas Hnes 10 Valor, those lines accounted for 22.2% of GTE s total accumulated
depreciation in Texas in 1999, Vulor acquired lines that were 70% depreciuted (using GAAP
standaurds), while GTE retained lines in Texas that were anly 48% depreciated, ' Thus, Valor
acquired a network that was signiticantly underinvested in comparison (o the RBOC averape
fapproximately 34% deprecintion as a pereent ol 1atal local elephone plunt).b'

Conscquently, Valar underook w five-vear program in 2001 to upprade and modemizc its
Texas network, From Seprember 2000 (when it began operations) through yeur-end 2002, the
company has invested $100.2 million o modemize its infrastructure in Texas, resulting in
improved service guality and the dedivery of new servives 1o its mostly rural customers. These
mvesunents include switeh upades and addidons; switeh software upgrades; deployment of
CLASS services ind voice messiging; modernization of outside plant Gicilities; reinforcement of
existing facilitics; upgrade, replacemient and maintenance of outside plang; replacement ol trucks,
tools and test sets; deployment of digital toop carrier facilities; upgrode of interoffice fucilities;
deployment of new fiber Lucilines; and deployment of diat-up and broadband fntemet access
select exchanges,

Conpletion of Valor's five-year modemization progiam, however, will require
significant additional expenditures in the next two years. Given the current state of the

T Lews: Mason Rescineh., Reshaping Bural Telephone Markews: Financial Perspectives on
Dograting Aeguired Aecesy Loies al 99 Q2000 ' Lege Mason Stuah™y

i1

I,
M id
s I ar28-29,

Y
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telecommunications industry, limely completion or continuation of this propram may be
Jeapardized If Valor eannot oblain aditional support for its high cost rural aperatians.

Secand, Valor faces higher per-line costs than other price cap LECS ol camparable size
because ity serviee urea is averw helmingly rurat, OF Vador's 197 Texas exchanges, 107 have
fewer 1an 1000 aceess lines, and only 11 exchanges have more than 5,000 access lines, Valor's
teledensity is 9.23 lines per sguare mile — less than balf the average 1eledensity lor rural
carriers.™® The Commission has recognized than primarily rural price cap LECs such as Valor
experience vosts that are “significantly higher” than other price cap LECs of their size, and are
unable o spread those costs over a large subseriber hase, Because Valor hus fewer lines per
square mile of service area than non-rural 1LECs, its lines must run Garther, and the cost of
exchanges is distributed among Tewer users.”

Third, due to circumstanees beyond its control, Valor has incurred suhstantial capitul
expemlitures tat luve himited the resources avaibkuble for future infrastructure invesimen. Sume
al the vnexpected expenditures resulted trom the GTE transaction. For example, Valor bl
incomplele cost mformation at the tinte ol acquisition {(e.g. maintenance personnel did not conie
with the study arca). Vulor also purchused some remote switches whose host swilches remained
the property of GTTE, requiring Valor to meur additonal ¢osts to connect these switches ta the
rest of its network. Inaddition. Vaulor incurred substantial exlraordinary costs us i resull ol'a

severe ice sterm in December 2000, and Yalor has invested over 81 million in the

2 Rural lask 1 oree, White Paper #2. The Rural Difference al 33 (2000), available ot
<hup:/iwww fee.goviwebroniversal service/Whitepaper2 pdit=. The rural average leledensity 1s
19 lines per squiare mite, whereas the non-rural average 1s 128 lines per square ole.

7 Aecess Charge Refornn, Price Cap Pesgorsnmes Review for Local Exchange Carrivrs,
Low-Totume Long Distance Users, Foderal-State Joint Roard on Universaf Serviee, 15 FCC Red
12962, 13036 (2000) (Sixth Report and Qrder in CC Docket Nos, 96-262 and 94-1, Report and
Ovder in CC Docket No. 942449, Eleventh Report und Order in CC Docket Na, L)(x-4>)

10
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telccommuanications infrasrucire of Crawtond, TX, an exchange of tess than 700 access lines, in
order o meet the welecommunications needs of President Bush and the White Flouse
Cormmunications Agency at the President’s ranch nutside of Crawford. As a result, Valor had
capital expendiiures of $56.6 million in calendar year 2001,** an amount roughly 43 percent
greater than what it spent iy 2002,

Due to Ihese clevated costs, Valor eamed only 6.7 percent rate ol retum in 2000 and 3.7
pereent rate of retuen in 2001, and has required a substantial Jow-end adjustment in 2001 and
2002. Valor carned a 5.34 percent rate of return in 2002 and thus will again require a low-cnd
adjustment in 2003, The Commission has noted thi consecutive yeurs of Jow-end adjustments
are extremely unusual, and that such congistent low carnings, should they persist, could
compremise Valor's ability Lo miaintain current levels of service in Texas.™ Under sueh
conditions, prudenee dictates that Valor must ebtain additional exteral sources of tfunding in
order o continue on the course of its current modernization program.

Fowth, GTT incurred an exiraordinary cost reduction in the second halt’ ot 1999 that
depressed the average loop cost used as the basis for Valor’s current cap. in 1999, GTE
recognized net pension plan gatns of $57.2 million (company-wide) stemming from a lump-sum
setilement of pension obligations in association with uﬁ employee-reduetion program.™ The

pension plan gains significantly lowered GTE's operating cosls (and thus, average loop cost) in

Falor Telecommunications of Texas and Valor Teleconmmmications of New Mexico,
Fetition jor Wanver of the Opceraiton of the X-Factor in the Price Cap hulices Formuda Set Forth
i See AL.AMh(1ifi), 17 FCC Red 10634, 1065 (Wir, Com. Bur. 20023 (Orden) (" Valor X-
Factor Orcdiae™).

2K

24

Il a0 10631,

Yo GTE Nowtnwest, Inc., Form 10-K 405 For Fiscal Year End December 31, 1999 ((iled
March 30, 2000, available ar <hupi www see. gov/ Archives/ed gar/daa/4(087-10000950 1 34-00-
002771 -index.himi=
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the seeond hulf ol the 1999, which in wim resulted 1n lower support lovels tor GTE at the time of
transfer. Valor did not have natice of the cost reductions at the time of sule, and none of the
associated benclils were passed on o Valor (either in the purchase price or by other means),
Thus, Valor lost support due 1o finaneial gains by GTE from which it reaped no benefit.

THih, safety vaby e suppart will no accurately reflect the level ol investiment required to

—

madernize and upgrade the network aequired from GTE. Safety valve supportas caleulated
based on the difterence between un “index yewr™ expense adjustiment and “subscquent yew™
cxpense adjustments. Valor's index year for this colculation would be 2001, the {irst calendar
year afier (he tansfer of the exchanges™ - a year in which, as explained above, Valor had
unusually high (and unanticipated) expenditures, Thus, using 2001 as Valor's index year for
safaty valve purposcs will not “reasonebly approximate[] [Valor]’s new investments inthe
acquired exchanges.™"

Furthermore, the safety valve mechanism was not yeuin phice when Valor pwrchased the
Texas exchanges, indeed, it was not adopted untl the middle of 2001, Valor’s largest invesiment
year.”' Thus, the e could not have goided Valar's investment decisions in 2001, Furtheriore,
ever i the rule had Deenan place, the Commission could not have mtetded for the rale 1o
encourage Valor ta under-invest in its network for an additional year after the ransfer, sitply so
Valor could establish a base year sufticiently low o ensure that the Company would receive the
needed level of safety valve supportin future years. Valor’s 2001 invesiments in Texas were
necessary and appropriate, ot anty beciuse of the unanticipated imvestments outside the

[ ————— R L S

. See 47 CF.R.§ 534.305(c).
- RTEF Order, 16 FCC Red at 11280,

3 fd, 16 FCC Red it 1128142953
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Company's control (as discussed ubove), b also because of the highly depreciated condition of
the ncquired network, service standards imposed by the Texas Pubtic Urility Comnussion, and
cuslomeor expectitions of improved service.

B. A Wuiver Waould Serve the Public Interest

oA Wativer Will Buable Valor To Cantinge With The Upgrade Of s
Aping Netwark

As described above, Valor inherited o highly depreciated network tram G I'E that was
severgly declining in value. Despite w multi-vear investment program that hus already brought
guality vaice and broadband services o many customers, Valor must continue to make
significant upgrades o order o expand these services 1o all of its rural customers, This
exjmnsion will take many more years than phinned unless Valor can generate the tunds necessary
to make the large infrastructure investments that are stil) needed. Waiver of Section 54,305 will
provide much-needed funds 1o allow Valar to improve the quality of access services for all of its
customers and creale a neiwork that is capahle of accommodating broqdband services 1o
canstumers in the most rural parts of s service terrtary. Such action s consistent with the
Cammission's goal ol'cnsm-i:‘l_x;_ that ¢onsamers m rurad and high cost arcas have access lo
elecommiunications and infonmation services at rates that are reasonably comparable o rates
charged for similur services in urban areas.™

2. A Waiver Will Fund Emproved Servige To All Customers In Valor’s

Service Area, Regardless Of Carrier

Linder the Canumission’s rules, prant o) the waiver will provide additional high-cosi loop

. ) . . . . - . 1%
support that will be portable 1o any chghle telecommunications carrier within Valor's territory.

3" RTF Order, 10 FCC Red at 112406,

33 47 CFR.§ 34307
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‘Thus, the waiver will support network. upgrades and impraved service to all custorers within
Valor's rural servied area, whether served by Valar or any other carrier.
I A Waiver Will Further The Conmundssion’s Scedon 706 Objectives

Grant of the waiver will also further the FCC’s statutory mandate under Section 706 of
the Communications Act (o “encourage the deployment on a reasonuble and timely basis of
advanced relecommunicatiuns capability © all Ameneans,”™ The widespread deployment of
advaneed services has become i “wentral communications policy goal™ for the Commission.” In
particular, the agency has siressed the importance of ensuring that raral Americans reegive
timety access 10 advancod serviees, noting the “great disparity in high-specd subscribership al
diflerent population deosties.™ The Commission has further noted that high-speed Internet
access is critical for rural devetopment.™ While the high-cost loop support mechanism does nol
suppart the praviaion of advanead services directly, reptacement, vperide und repair of Valor's
exisling network Lacilities are 3 necessary first step to the cost-effecuve deployment of
broadband services. The FCC has recognized that modem network infrastructure can provide
access not only 10 vaice services, but also 1o data, graphics, video, and other services. Therefore,
the Commission’s policics do notimpede the deptoyment of moadem plant capuhle of providing

dccess 10 wdvaneed seryices, wd the use ol universial service support to invest in infrasirctiure

i 47 U.S.C. § 706.

37 Inquiry Concerning the Deployment of Advanced Telecommunications Capability 1o All
Americans in a Reasonable And Timely Fashion, and Possible Stepy To Accelerate Such
Deplovment Pursuant 1o Section 706 of the Telecommunications det of 1996, 17 FCC Red 2844,
2848 (2002) (Third Repord) (" Theret 206 Report”),

» il a1 2801

* Duguiry Concerming the Oeplovment of Advanced Telecommpcations Capubility to Al
Americans in a Reasenable and Timely Faxhion, and Possible Steps (o Acceferate Such
Deployemen Pursiant 10 Sectivn 206 of the Telecosmunications Act of 1996, 15 FCC Red
20013, 20994-995 (2000} (Second Repon) ("Second 706 Report ) (quoting with approval the
conclusion of a IFederal Reserve Study).
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capable of providing access to wdvanced services daes not violue section 2 54(e) of the
Commugicanons Act. Indeed. the Commission iy recognized that its support mechanism for
rural carriers ‘inherently provides incentives for the infrasiructure investiments necessary for
providing for providing access (o advanced services.”™

Valor hos deplayed DSL service in select Texas markels, and has committed to working
with community leaders w hring DSL service w any market with 75 hona (de service requests
and at least one ISP, However, many Valor customers, especially those living in arcas with
camparatively lower population densities, still do not have access 1o advanced servicss and will
not have ccess without network improvements that are a prerequisite {or providing broadband
capability. Absent regulatory support, Valor can only make these invesunents if the demand lor
such services in a markens larze cnough ta permit the company o recaver these fixed costs
wilthin i reasonable amount of e, Grant of the waiver will therefore speed the deptoyment af
advanced services to Valor's rural customers consistent with the Cammission’'s Scetion 706
goals, becuuse the infrusuucture huprovements eniabled by the waiver will also resultin a
navwork that is of a quality suflicient to provide access to advaneed services.

4. A Waiver Will Not Adverscly lmpact The Universul Serviee Fund

Waiver of Section 34.303 in1his instance will have minimal elfect on the high-cost
universal service mechanisms. Valor estimates that it will receive upproximately $850,000 in
monthly suppart as a resull of this waiver. That fgure will resultin an annual ageregate shifi

that is less than ane percent o 1he high-cost loop suppart fund, which is projected 1o toral $1,120

10 RTF Order, 16 FCC Red at 11322 Gnternal citations omined).
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million for calendar yoar 2003.* Prior 1o the cnactinent of section §4.305, the Commission used
a “one-pereent’” euideline 19 determine whether a trunsfer af exchanues would have an adverse
impact on the universal service suppoart mechanisms.® Therefore, grant of the waiver would not
constitute a significant inpact on the universal service fund or result in ynwarrunied growth of

e unieversal service taml

See Federal Universal Service Support Mechunisms Fund Size Projections for the First
Quarter 2003 (filed by USAC Nov. §, 2002) w 10-12, available at <hup:
www,universalgervice.oreoverview/ filings/ 2003 1/1 Q2003%20F CC%201 10102.do¢>,

42

41

Prior to the adopuon of section 54.305, the Commission concluded that a wransfer of
exchanges would be deamed 1o have an adverse effeet on universal service support mechamsms
il'it resulted in an annual aggregate shift in high-cost support in an amount equal to or greater
than one pereent ot the total high-cost loop fund, unless the petitiuner demonstrated un
extraardinary public inierest benefit. See, e.g., (0 S WEST Communications, Ine., and Eagle
Telecommmunications, Tne., Potition for Waiver of the Definition of “Study Arca” Contained in
Part 36, dppendix-Clossary of the Commission's Rules, 10 FCC Red 1771, 1772 (1993)
(Memorandum Opinion and Order). Because under seetion 54.308 carriers purchasing high-cost
exchanges can anly receive the sume fevel of per-line support as the selhing Corricr wis receiving
for these exchanges prioar w the sale, there can, by definition. be no wdverse impact on the
universal service fund resulting from the transachon.

1o

PBz2
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IV, CONCIUSION

For the foregoing reasons, Valor respectfully requests that the Commission wiive Section
54.308 and allow Valor to caleudate is universal service support effeciive Junoary 1. 2004 based
on the average cost of its lines. The requicsted waiver will serve the public interest by allowing
Valor o upgrade its infrasicucture 10 a modern network capable ol providing quality voice and

advanced services Wi raral customars.

Respectulty submitwed,

VaALOR TELECOMMUNICATIONS OF TrXas, LI,

Ry: }
William M. Qjile, Jr. Gregory J. Vogt
Senior Vice President, General Counse) Chin Kyung Yoo
and Seerelary " WILEY REIN & FIFLING LLLP
VALOR TELECOMMUNICATIONS, LI.C 1776 K Swrect, NW
201 E. John Carpenter Freeway Waushington, DC 20006-2304
Suite 200 202.719.7000

Inemg, TX 75002
922.373.1282

its Aftomeys
April 11,2003
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CERTIFICATE OF SERVICE

1, Chin Yao, hereby certify that on April 11, 2003, 1 caused a copy ol the faregaing Petition for

Waiver of Section 54,305 1o be served via hand delivery to 1the lollowing:

Secretary

Federal Communications Commission
Office of the Secretary

c/o Vistronix, Inc.

236 Massachusetts Avenue. N [
Suite 110

Washington, DC 20002

Curol Maney

Deputy Bureau Chiefl

Wireline Competition Burcuu

Federal Communications Cominission
448 131l Strect, SW

Washingion, D€ 2055

Eric Rinhom

Acting Division Chiel
Telecommunications Access Policy
Division

Wireline Competition Bureau

Federid Communications Commission
445 121h Sircet, SW

Washington, DC 20354

Qualex Intermational*
Portals 1]

445 121h 81. S.W.
Room CY-B402
Washington DC 20354

¥ Qerved via e-mail

Maithew A. Brill

Federal Communications Commission
Office of Commissioncer Abemathy
445 13th Strect, SW

Raoom §-A204

Waushington, DC 20554

Daniel Gonzales

Federal Communieation Conunission
Office ol Commissianer Marntin

445 12" Sureer, SW

Room 8-A204

Washington, DC 20554

Christopher Liberedli

Federal Communicattons Commission
OfTice of the Chaiman

445 12™ Street, SW

Room 8-B3201

Washingion, DC 20554

Jessica Rosenwarccl

Federal Communicitions Commission
Otlice ol Commissioner Copyps

445 12" Street, SW

Room 8-A302

Washington, DC 20554

[isa M. Zaina

I'ederal Communications Commission
Offce of Comimissioner Adelstem
445 12" Street, SW

Roam $-C302

Washington, DC 20554
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